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Introduction 
 
The aim of this study is to determine how far the European Social Charter, in its original and revised 
forms, protects and could improve the protection of illegal immigrants. 
 
It should be noted at the outset that there are many legal rules in Europe of diverse origin on illegal 
immigrants, that is persons who have entered a country, and are working or living there, without 
meeting the conditions laid down by that country.  The situation arising from the law as it currently 
stands may be summarised as follows2. 
 
                                                
1 Study commissioned by the Secretariat  
 
2 For more details see the following recent studies: J.-F. Akandji-Kombe, V° Etranger, Répertoire de droit 
communautaire, Dalloz ; V. Coussirat-Coustere : "Les politiques migratoires au sein de l’Union européenne et la 
Convention européenne des droits de l’homme", Mélanges en hommage à Louis Edmond Pettiti, Bruylant, 
Bruxelles, 1998, p. 207 ff; G. Noll and J. Vedsted-Hansen : "Non communautaires : politiques relatives aux 
réfugiés et à l’asile", in P. Alston, L’Union européenne et les droits de l’homme, Bruylant, Bruxelles, 2001. See 
also the activities of the ODYSSEUS network on European Union immigration and asylum policies 
http://www.ulb.ac.be/assoc/odysseus/pubuk.html . 
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Firstly, the development of European law has reduced the number of persons likely to be unlawfully 
present in a European country. 
 
- In accordance with the principle of free movement of persons under European Union and 

Schengen law, each citizen of a member state of the European Union or the Schengen area is 
entitled to freedom of movement, in other words to enter the territory of any other country in 
that area simply on presentation of a valid identity card or passport.  The result is that in 
principle European citizens who are nationals of a state in one of these groups can no longer 
be classified as "illegal entrants". 

 
- The Community principle of freedom of movement, which implies not just the right to move 

between countries but also equal treatment in the fields of work and social benefits, also 
considerably reduces the risk of unlawful residence and illegal employment. 

 
- Under Union law, but above all in accordance with the general principles of international law, a 

country's laws regarding the entry of persons, their residence and their right to seek paid 
employment cannot place its own nationals in an unlawful situation. 

 
- Finally, nationals of other countries may claim the right to freedom of movement, but this right 

is restricted in their case, and in particular is subject to the condition that those concerned 
initially entered the Schengen area legally. 

 
Generally speaking, therefore, the problem of illegal immigration affects two groups of countries: 
European ones that are not members of the European Union or the Schengen Agreement and non-
European ones in general. 
 
It is clear that both European Union and national law applicable to illegal immigrants are based 
essentially on enforcement, with little emphasis on protecting those concerned.  This is the legal 
extension of a firmly rooted political approach which couples assistance to foreign nationals lawfully in 
the host country with stern measures to root out illegal immigration, residence and work, and which 
therefore restricts protection to the first group while denying it to the second.  This is the interpretation 
to be drawn from the main Community legislation on immigration, asylum, visas and other aspects of 
freedom of movement.  As a result, while respect for fundamental rights regarding immigration and 
asylum policy is reaffirmed in the Union Treaty, as far as this group is concerned the reaffirmation is 
largely theoretical. 
 
Against this background, the Council of Europe has a special duty to protect human, and in particular 
social, rights. This requires it to enforce states' application of existing social standards, particularly 
those arising from the European Social Charter, in its original 1961 and revised 1996 versions, and 
monitor their interpretation of the European Convention on Human Rights.  However, given the 
restrictive nature of these various standards, it also has a duty to develop and expand them.  We will 
attempt here to identify a number of ways in which this might be done, with particular reference to the 
Social Charter, since another study is considering the Convention. 
 
Such an exercise to ensure the full application and development of European social standards is 
essential if the Council of Europe is not to be relegated to a back seat in this area in the near future.  It 
must be borne in mind that the trend outside the Council of Europe system is towards granting 
persons in an irregular situation a certain number of rights, particularly social ones, as a minimum 
entitlement. 
 
On a global scale3, this is the case with: 
 
- the International Covenant on Economic, Social and Cultural Rights (Article 2), which makes 

no distinction between nationals and non-nationals4, or, with regard to the latter, between 
those who are legally present and those who are not; 

                                                
3 See R. Cholewinski: Study on Obstacles to Effective Access of Irregular Migrants to Minimum Social Rights, 
Council of Europe, doc. CDMG (2004) 29. 
4 The only possible restriction concerns developing countries. Under Article 2.3 of the Covenant, "with due regard 
to human rights and their national economy, [they] may determine to what extent they would guarantee the 
economic rights recognized in the present Covenant to non-nationals." This wording does not authorise 
developing countries to impose any restriction on non-nationals' social and cultural rights or simply to abolish their 
economic rights. 
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- the United Nations Convention of 18 December 19905 on the Protection of the Rights of All 
Migrant Workers and Members of their Families, which does not make lawful presence a 
condition of application; 

- to a lesser extent, ILO Convention No. 143 of 1975.  
 
Similar progress has been made at regional level. 
 
One example is Advisory Opinion OC-18/03, issued by the Inter-American Court of Human Rights on 
17 September 2003, on the Juridical Situation and Rights of Undocumented Migrants6.  In substance, 
the Court ruled that the principle of equality and non-discrimination was generally applicable to 
migrants, whatever their situation with regard to the relevant aliens' legislation, and that illegal migrant 
workers were entitled to all the rights that went with being a worker7. 
 
Similarly, despite the fact that the European Union's Charter of Fundamental Rights does not yet 
provide for enforceable rules and subject to any interpretation by the courts, it does offer some 
interesting possibilities for illegal immigrants.  Thus, while the European Constitution restricts the 
freedom to choose an occupation implied by freedom of movement to European citizens (nationals of 
member states) (Article II-75-2) and stipulates that entitlement to working conditions equivalent to 
those of citizens of the Union is restricted to "nationals of third countries who are authorised to work in 
the territories of the Member States" (Article II-75-3), these restrictions do not appear to be interpreted 
as denying the subjects of this study any social rights.  Firstly, it is possible to argue that the 
requirements in these articles guarantee a minimum level of employment and workplace protection.  
Secondly, and above all, all the other rights apply to everyone, and thus also to illegal immigrants.  
This includes the right to dignity (Article II-61), the prohibition of slavery and forced labour (Article II-
65), the right to education (Article II-74), equality between men and women (Article II-83), the rights of 
children (Article II-84), the elderly (Article II-85) and persons with disabilities (Article II-86), social 
security and - above all - social assistance (Article II-94), health care (Article II-95), and, finally, the 
right of redress when these rights are violated, whether before the ombudsman  (Article II-103) or in 
the courts (Article II-107). 
 
But however necessary it is for the Council of Europe to adapt its legal system to an international 
environment that is increasingly concerned with protection, the main reason for it to update its 
standards is to take account of changed perceptions of its existing founding values, namely respect for 
human dignity and European solidarity.  The first implies that everyone must be granted the rights that 
stem from their status as human beings, which means that illegal immigrants may no longer be 
defined purely in terms of their legal situation, itself determined by their unlawful entry and residence 
or employment.  The second entails at the very least abolition of the distinction that still exists between 
nationals and citizens of other European countries. 
 
Without losing sight of the constraints imposed by current national policies, this is the background to 
any attempt to establish whether the European Social Charter can help to improve the condition of 
illegal immigrants in Europe.  The first step is to consider the Charter's geographical scope, which 
necessarily has an impact on what it is possible to expect, in the current state of the law (I).  We will 
then consider what sort of an approach might be envisaged (II), before going on to examine what 
today's Charter can offer illegal immigrants in the way of – albeit minimum – protection.  Finally, we 

                                                
5 Entered into force on 1 July 2003.  For the state of European ratifications, see … 
6 See H. Tigroudja: "Le statut des travailleurs migrants au regard de la protection des droits de l’homme (nouvelle 
demande d’avis consultatif auprès de la Cour interaméricaine)", Les Petites Affiches, 16 March 2003, no 76, pp. 3 
ff; C. Laly-Chevalier, F. Da Poïan and H. Tigroudja: "Chronique de la jurisprudence de la Cour interaméricaine 
des droits de l’homme (2002-2004)", Rev. trim. d. h., no 62/2005, pp. 464-468. 
7 The Court stated that: "Labor rights necessarily arise from the circumstance of being a worker, understood in the 
broadest sense. A person who is to be engaged, is engaged or has been engaged in a remunerated activity, 
immediately becomes a worker and, consequently, acquires the rights inherent in that condition. The right to work, 
whether regulated at the national or international level, is a protective system for workers; that is, it regulates the 
rights and obligations of the employee and the employer, regardless of any other consideration of an economic 
and social nature. A person who enters a State and assumes an employment relationship, acquires his labor 
human rights in the State of employment, irrespective of his migratory status, because respect and guarantee of 
the enjoyment and exercise of those rights must be made without any discrimination....In this way, the migratory 
status of a person can never be a justification for depriving him of the enjoyment and exercise of his human rights, 
including those related to employment. On assuming an employment relationship, the migrant acquires rights as a 
worker, which must be recognized and guaranteed, irrespective of his regular or irregular status in the State of 
employment. These rights are a consequence of the employment relationship." 
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will ask whether the Charter might allow us to go further by offering protection against the very status 
of illegal immigrant (IV).  In conclusion, a number of proposals will be made. 
 
I.  The Charter's restrictive approach to protecting foreign nationals  
 
Any examination of whether and how the Charter can protect illegal immigrants has to be seen in the 
general context of the exclusion of foreign nationals from its scope, as well as the distinction that is 
drawn between nationals of contracting parties and those from other states. 
 
The main reference source is the Appendix to the Charter.  We will return to this at some length when 
we consider how far certain provisions are applicable to our target group.  For the moment, we will 
simply consider it as a whole. 
 
The Appendix to the Revised Charter has three paragraphs.  The first is general in scope.  Essentially, 
it stipulates that Articles 1 to 17 and 20 to 31 apply to foreigners "only insofar as they are nationals of 
other Contracting Parties lawfully resident or working regularly within the territory of the Contracting 
Party concerned".  This is "without prejudice to Article 12, paragraph 4, and Article 13, paragraph 4" 
and must be interpreted "in the light of the provisions of Articles 18 and 19".  Moreover, it is made 
clear that "this interpretation would not prejudice the extension of similar facilities to other persons by 
any of the Contracting Parties". 
 
At first sight, the wording of paragraph 1 implies exclusion.  The most obviously excluded group are 
nationals of non-parties to the Charter.  However, it will be seen that this is not necessarily a bar to 
protection for foreign nationals in general, even if they are not in compliance with immigration, 
residence and employment legislation. 
 
The second and third paragraphs of the Appendix are devoted to refugees and stateless persons, as 
defined in, respectively, the Geneva Convention of 28 July 1951 and the New York Convention of 28 
September 1954.  They establish certain minimum requirements, which are those of the two 
conventions.  But states are also invited to go beyond this minimum by offering "treatment as 
favourable as possible".  This means in practice that refugees will, at the very least, enjoy the benefits 
to which nationals of Charter contracting parties are entitled.  This is so when the Geneva and New 
York conventions specify equal treatment with nationals8.  It is equally applicable when the 
conventions require states to bring the treatment of refugees and stateless persons into line with that 
accorded to aliens generally, or most-favoured foreigners, since such arrangements will at least satisfy 
Social Charter standards.  
 
Paragraphs 1 and 2 of the Appendix should not apply to illegal immigrants since persons granted 
refugee or stateless person status automatically have the right of residence and are entitled to work.  
Two special cases remain, those of persons whose applications for such status are still pending and 
ones whose applications have been rejected.  Only the latter – because or to the extent that they have 
been deprived of any status – are concerned by this discussion.  At all events their fate will not be 
fundamentally different from that of other illegals.  The Charter's protective potential considered below 
will therefore apply equally to them. 
 
II.  Protecting illegal immigrants: ways and means  
 
It is clear that illegal immigrants are not automatically included in the personal scope of the European 
Social Charter.  At first sight the obvious way to rectify any deficiency would be to alter the existing 
text and stipulate specific protection for those concerned.  This could take the form of an amendment 
to the Appendix but the same result could be achieved through the addition of material provisions like 
those devoted to children, the elderly and persons with disabilities – that is vulnerable groups – setting 
out the rights of illegal immigrants. 
 
However, there are three reasons why it is neither necessary nor desirable to adopt this approach in 
the short term. 
 
The first relates to timing.  The Revised Charter accession process has stumbled to a halt – raising the 
question of whether the treaty adopted in 1996 would still have been in 2005.  And as noted earlier, 

                                                
8 As is the case with artistic rights and industrial property, access to the courts, the right to work and social 
security rights. 
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governments are increasingly hostile to the notion of protecting illegal immigrants.  These 
circumstances offer little prospect for the passage of such a reform. 
 
The second factor is the need to maintain the consistency of the Charter system.  A revision that was 
confined to this group would result in the paradoxical, not to say absurd, situation that illegal 
immigrants would enjoy better protection than those who were lawfully resident or employed.  If there 
has to be an amendment to the personal scope of the Charter, this needs to be in the broader context 
of all foreign nationals, whether or not they are lawfully present. 
 
However the main reason why a revision of the Charter is not absolutely necessary at this juncture is 
that that the potential of the existing text has still not been exhausted. 
 
As things stand, Charter case-law – the decisions of the bodies that interpret it – is the only form of 
protection offered to illegal immigrants.  Hence the importance of how it is interpreted, particularly by 
the European Committee of Social Rights.  Its dynamic, purposeful and constantly evolving 
interpretation of the Charter has enabled the Committee to achieve a certain set of outcomes that 
leave room for further development. 
 
There is nothing unusual about such an approach.  It is fully consistent with the principles of 
international law, under which international treaties must be interpreted in the light of their object and 
purpose (Article 31 of the 1968 Vienna Convention on the Law of Treaties).  Any interpretation must 
take account of the nature of the document in question.  The Committee is therefore quite justified in 
pointing out regularly that the Charter is a human rights tool, and as such a living instrument that must 
offer full protection for the rights embodied in it.  Nor is it irrelevant to point out that quite apart from the 
fact that it is based on the case-law of the European Court of Human Rights, this interpretation is 
clearly consistent with the 1995 protocol that introduced the collective complaints procedure, one of 
whose aims is "to improve the effective enforcement of the social rights guaranteed by the Charter"9.  
The European Committee of Social Rights has made the point in its decision on the World 
Organisation against Torture v. Ireland complaint10, where it stated that "as the European Court of 
Human Rights has done in respect of the European Convention on Human Rights, ... a teleological 
approach should be adopted when interpreting the Revised Charter, i.e. it is necessary to seek the 
interpretation of the treaty that is most appropriate in order to realize the aim and achieve the object of 
the treaty, not that which would restrict to the greatest possible degree the obligations undertaken by 
the Parties" (paragraph 60). 
 
Naturally there are limits to the scope for interpretation.  There is a certain point beyond which the 
Committee cannot go without misrepresenting the general spirit of a charter of which it is the guardian, 
and without assuming the role the of signatory states, which have sole authority to reform the Charter. 
 
These limits are difficult to define and it would be inappropriate at this juncture to attempt to do so.  
What is certain is that the Committee must not break the fragile consensus on which the Charter is 
based and which gives its decisions the necessary legitimacy to ensure that they are effective.  It also 
needs to bear in mind that the major instruments concerned – the Revised Social Charter and the 
collective complaints protocol – are still being ratified and that certain countries might use excessively 
adventurous interpretations as a pretext for not going ahead. 
 
It therefore needs to be decided, in the light of these comments, how far the Charter applies to illegal 
immigrants and how the current potential of this treaty might be developed. 
 
III.  Safeguarding illegal immigrants' minimum rights 
 
Some of the potential paths offered by the Social Charter are in fact dead ends, since despite initial 
evidence to the contrary they do not allow its provisions to be applied to illegal immigrants.  This is 
particularly the case with the reservation in the first sentence of paragraph 1 of the Appendix.  This 
excludes foreigners from the scope of Articles 1 to 17 and 20 to 31, "without prejudice to Article 12, 
paragraph 4, and Article 13, paragraph 4".  Pure legal logic would suggest that these two paragraphs 
are not specifically covered by the Appendix's exclusion provisions. Yet Article 13.4 in particular 
restricts states' application of the equal treatment with nationals principle to "nationals of other Parties 
lawfully within their territories".  Article 12.4, on the maintenance of social security rights, does not 

                                                
9 Preamble to the Protocol. 
10 ECSR, 7 December 2004, OMCT v. Ireland, Complaint 18/2003, decision on the merits. 
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make lawful residence or employment an explicit condition but it is very strongly implied, at least with 
regard to the periods when those rights were acquired.  This first possible way forward is therefore to 
be avoided. 
 
However there are still certain other paths that offer or could offer illegal immigrants at least minimum 
entitlement to Charter rights.  The main sources of this entitlement are currently Articles 18 and 19 and 
the principles established in the IFHR v. France decision.  A third way forward that the Committee 
might examine would be to apply other, more protective, international provisions to those concerned, 
though this is less certain than the first two approaches. This is considered first. 
 
A.  Protection based on other more favourable international instruments 
 
The European Committee of Social Rights has recently considered the possibility of basing such 
protection on the second sub-paragraph of paragraph 1 of the Appendix, which states that "this 
interpretation would not prejudice the extension of similar facilities to other persons by any of the 
Parties".  The outcome of the Committee's discussions are summarised in the conclusions to the 17th 
supervision cycle, published in 2004. 
 
Its working hypothesis was that this sub-paragraph offered a possible basis for extended protection for 
foreigners.  The argument was that each time a contracting party extended Charter rights to nationals 
of non-parties to the Charter, either unilaterally through its domestic law or in a concerted fashion as 
part of its international engagements, it also extended the scope of the protection offered by the 
Charter and thus of the monitoring undertaken by the Charter institutions.  In other words, any 
violation of domestic legislation or an international convention that applied one of the rights embodied 
in the Charter without distinction based on nationality would be a violation of the Charter itself, thus 
enabling the European Committee of Social Rights to examine it, either under the reporting procedure 
or in a collective complaint. 
 
Since all the parties to the Charter are bound by the European Convention on Human Rights, for 
example, this would mean that all the rights embodied in the Charter that were also recognised by the 
Convention would be applicable, under the Charter, to everyone within a state's jurisdiction.  This 
would apply particularly to the right to work, from the standpoint of the prohibition of forced labour 
(Article 1.2 of the Charter and Revised Charter and Article 4 of the Convention), and the right to 
organise (Article 5 of the Charter and Revised Charter and Article 11 of the Convention).  However the 
same reasoning could clearly also apply to those parts of the Charter that protect, in one way or 
another, the right to family life (Articles 16, 17 and 19.6 of the Charter and Revised Charter)11, that 
embody or imply the right to an effective remedy (the majority of Charter provisions)12, or that establish 
a right to social benefits (Articles 12 and 13 of the Charter and Revised Charter)13. 
 
The effects of such an interpretation of the Charter would be revolutionary.  National legislation and 
international agreements would render the entire Charter fully general in personal scope, though with 
some variations reflecting the web of other obligations by which each contracting party was bound14.  
In the case of illegal immigrants, the Committee could ignore the restrictions imposed by, in particular, 
the Appendix to the Charter and base its assessments on the relevant international instruments, 
including the International Covenant on Economic, Social and Cultural Rights, which takes a more 
liberal approach. 
 
On this subject, the Committee has reached the following conclusions: 
 
"As regards the personal scope of the Charter, the Committee made the following observation:  .... 
 
The personal scope of the Charter is defined in the Appendix. It covers: 
 
 i. nationals of other Parties lawfully resident or working regularly within their territory; 
 
 ii. refugees and stateless persons lawfully staying in their territory. 
                                                
11 With reference to Article 8 of the Convention. 
12 With reference to Articles 6 and 13 of the Convention 
13 With reference to Article 1 of Protocol No. 1 to the Convention, combined with Article 14 of the Convention. 
14 For a summary of this approach, see Régis Brillat: "La Charte sociale européenne", in C. Grewe and F. Benoit-
Rohmer, Les droits sociaux ou la démolition de quelques poncifs, Presses universitaires de Strasbourg, 2003, p. 
93. 
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The Committee recalls that States Parties to the Charter can extend its scope beyond the minimum 
laid down in the Appendix. 
 
The Committee notes that the Parties to the Charter (in its 1961 and revised 1996 versions) have 
guaranteed to foreigners not covered by the Charter rights identical to or inseparable from those of the 
Charter by ratifying human rights treaties – in particular the European Convention of Human Rights – 
or by adopting domestic rules whether constitutional, legislative or otherwise without distinguishing 
between persons referred to explicitly in the Appendix and other non-nationals. In so doing, the Parties 
have undertaken these obligations.   
 
Whereas these obligations do not in principle fall within the ambit of its supervisory functions, the 
Committee does not exclude that the implementation of certain provisions of the Charter could in 
certain specific situations require complete equality of treatment between nationals and foreigners, 
whether or not they are nationals of member States, Party to the Charter."15. 
 
These conclusions clearly indicate that the Committee is ambivalent about offering foreign nationals 
indirect protection based on international instruments other than the Social Charter, which is why it 
does not accept jurisdiction to assess parties' application of their obligations under other treaties.  
Hence also the tentative wording of the final sentence of the quoted passage. 
 
A significant proportion of the current members of the Committee are committed to a literal 
interpretation of the Charter.  They therefore support the exclusion of all foreign nationals who are not 
nationals of Charter parties or who are nationals unlawfully present in other member states from its 
scope.  This is illustrated by the IFHR v. France case16.  However, this same case shows that other 
Committee members have an alternative interpretation of the second sentence of paragraph 1 of the 
Appendix, whereby once states decide to extend particular Charter rights to foreign nationals, either 
through domestic law or by international treaty, the relevant national legislation and practice regarding 
these rights must abide by the principle of non-discrimination17.  In other words, as is the case with 
Protocol No. 12 of the European Convention on Human Rights, the Charter requires the general 
application of a non-discrimination principle. 
 
Be that as it may, given the Committee's existing composition, there is little likelihood of this approach 
taking root in the immediate future.  There is little chance of member states' other commitments, 
particularly those adopted under United Nations auspices, being applied in European law.  We must 
therefore look once more at the content of the Charter. 
 
B. Protection based on Articles 18 and 19 of the Charter  
 
Articles 18 and 19 of the Charter offer the first possible basis from which illegal immigrants might 
benefit.  They enshrine, respectively, the right to engage in a gainful occupation in the territory of other 
contracting parties and the right of migrant workers and their families to protection and assistance. 
 
Although both articles are subject to the constraints of the Appendix, the beneficiaries can only be the 
nationals of contracting parties. This emerges unequivocally not from the articles themselves but from 
points 18 and 19 of Part I of the Charter, which are their counterparts in terms of rights and 
principles18.   
 
However, the nationals concerned do not have to be lawfully resident for all aspects of these rights to 
apply.  Article 18 lays down obligations on states without imposing such a condition, while only five of 
the twelve paragraphs of Article 19 (paras. 4 to 8) refer to it.  Admittedly these five paragraphs include 
a number of important provisions to ensure equal treatment with nationals with regard to employment 
(remuneration and other working and employment conditions, trade union membership and the 

                                                
15 Conclusions XVII-1, p. 10. 
16 See in particular the dissenting opinion of Mr Stein Evju, joined by Mrs Polonca Koncar and M. Lucien François, 
and the dissenting opinion of Mr Rolf Birk. 
17 Dissenting opinion of Mr. Tekin Akillioglu. 
18 They are worded as follows: "18. The nationals of any one of the Contracting Parties have the right to engage 
in any gainful occupation in the territory of any one of the others on a footing of equality with the nationals of the 
latter, subject to restrictions based on cogent economic or social reasons" and "19.  Migrant workers who are 
nationals of a Contracting Party and their families have the right to protection and assistance in the territory of any 
other Contracting Party." 
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benefits of collective bargaining), employment taxes, dues or contributions, housing and protection 
against expulsion. What is significant though is that states have agreed to accept other obligations 
towards nationals of contracting parties, irrespective of whether or not they are lawfully present. 
 
What are these obligations and the associated rights of illegal immigrants? 
 
Firstly, with regard to migrants' right to engage in a gainful occupation (Article 18), states must: 
 
- apply existing regulations in a spirit of liberality;  
- simplify existing formalities and reduce or abolish charges payable by foreign workers or their 

employers;  
- liberalise the regulations governing the employment of foreign workers; 
-  recognise the right of their nationals to leave the country to engage in a gainful occupation in 

the territories of the other contracting parties. 
 
Secondly, with regard to migrant workers' and their families' right to protection (Article 19), states 
must: 
 
- organise free services for migrant workers and combat misleading anti-immigration 

propaganda; 
- facilitate the departure, journey and reception of migrant workers; 
- promote co-operation between social services in countries of origin and host countries; 
- permit the transfer of migrant workers' earnings and savings; 
- promote and facilitate the teaching of the national language of the receiving state; 
- promote and facilitate the teaching of  migrant workers' mother tongue to their children. 
 
C. The potential of the IFHR v. France decision 
 
However the Charter's most important contribution to protecting illegal immigrants results not so much 
from the treaty itself as from its associated case-law, specifically the Committee's IFHR (International 
Federation of Human Rights) v. France decision19.  Although the case and its outcome are well known, 
a brief outline might be useful. 
 
The Federation's complaint against France concerned two acts of parliament that modified the 
provisions of the Social Assistance and Family Code relating to the state medical assistance scheme.  
As a result of these amendments: 
 
- nationals and foreign nationals who had been lawfully resident for at least three months and 

who satisfied the means test requirements were entitled to universal medical coverage 
(CMU)20; 

- illegal immigrants who could nevertheless establish at least three months' continuous 
residence in the country and who satisfied the means test requirements were entitled to state 
medical assistance (AME), and not CMU; 

- illegal immigrants who satisfied the means test but not the residence requirements were only 
eligible for treatment for emergencies and life threatening conditions.  

 
The complainant organisation argued that the fact that these provisions abolished the entitlement of 
illegal immigrants on very low incomes to the full payment of medical expenses in advance and 
required them to make a financial contribution to these expenses and to meet the daily hospital in-
patient charge in full was in breach of Article 13 of the Revised Charter21.  It also asked the Committee 
to find that the resulting restrictions on the rights of young foreign nationals contravened Article 1722. 

                                                
19 Complaint No. 14/2003, decision of 8 September 2004. 
20 The CMU scheme grants entitlement to health insurance to everyone resident in France who is not affiliated to 
a social security scheme plus entitlement, subject to a means test, to free supplementary coverage with payment 
of costs in advance. 
21 This requires states "to ensure that any person who is without adequate resources and who is unable to secure 
such resources either by his own efforts or from other sources, in particular by benefits under a social security 
scheme, be granted adequate assistance, and, in case of sickness, the care necessitated by his condition". 
22 Article 17 reads: "With a view to ensuring the effective exercise of the right of children and young persons to 
grow up in an environment which encourages the full development of their personality and of their physical and 
mental capacities, the Parties undertake, either directly or in co-operation with public and private organisations, to 
take all appropriate and necessary measures designed: 1a. to ensure that children and young persons, taking 
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The Committee concluded that there had been a violation of Article 17 but not of Article 13.  In 
particular, it held, for the first time, that "that legislation or practice which denies entitlement to medical 
assistance to foreign nationals, within the territory of a State Party, even if they are there illegally, is 
contrary to the Charter." 
 
Article 13 therefore applies to illegal immigrants. But in light of the Committee's reasoning, it should 
not be the only article to apply. 
 
This reasoning is mainly based on three arguments.  The first concerns Article 31§1 of the Vienna 
Convention.  The second concerns the aims and objectives of the Charter itself, which according to 
the Committee "was envisaged as a human rights instrument to complement the European 
Convention on Human Rights. It is a living instrument dedicated to certain values which inspired it: 
dignity, autonomy, equality and solidarity. The rights guaranteed are not ends in themselves but they 
complete the rights enshrined in the European Convention of Human Rights."  Since the rights 
embodied in the two instruments are interconnected "the Charter must be interpreted so as to give life 
and meaning to fundamental social rights. It follows inter alia that restrictions on rights are to be read 
restrictively, i.e. understood in such a manner as to preserve intact the essence of the right and to 
achieve the overall purpose of the Charter." 
 
The third and final argument concerns the significance of the right in question for individuals and their 
human dignity.  In this case, entitlement to medical assistance is a prerequisite for the preservation of 
human dignity, including that of illegal immigrants, and is even a necessary component of their right to 
life.  The application of the restrictions in the Appendix could penalise children exposed to the risk of 
no medical treatment.  Based on the principle that "health care is a prerequisite for the preservation of 
human dignity", the Committee concluded that "legislation or practice which denies entitlement to 
medical assistance to foreign nationals, within the territory of a State Party, even if they are there 
illegally, is contrary to the Charter." 
 
The reasoning underlying the Committee's decision does not completely neutralise the exclusion of 
foreign nationals provisions of the Appendix.  What is does is to allow these provisions to be 
overridden in one particular circumstance, namely when their application could have consequences 
that are incompatible with respect for human dignity, which as in the case of all human rights 
instruments the Committee considers to be the ultimate aim of the Charter. 
 
For this reason, the effects of the Committee's decision extend beyond the circumstances of this 
particular case.  The implication is that illegal immigrants qualify for rights other than those set out in 
Articles 13 and 17.  There are two possible approaches to identifying these rights. 
 
The first is to assume that the IFHR decision applies to the rights themselves.  In this case, illegal 
immigrants would benefit from rights that were closely linked to the notion of human dignity or, to be 
more precise, those offering protection against high levels of insecurity and exclusion, or practices that 
humiliated or debased those concerned, and even ones designed to protect particularly vulnerable 
categories of person.  Such rights would clearly include: 
 
- the right to work, in so far as this prohibits forced labour (Article 1§2); 
- the right to social and medical assistance (Article 13, see IFHR v. France); 
- the right of persons with disabilities to protection (Article 15); 
- the right of children to protection (Articles 7 and 17); 
- the right of elderly persons to social protection (Article 23); 
- the right to dignity at work (Article 26); 
- the right to protection against poverty and social exclusion (Article 30); 
- the right to housing (Article 31), particularly from the standpoint of preventing and reducing 

homelessness (§2). 
 

                                                                                                                                                   
account of the rights and duties of their parents, have the care, the assistance, the education and the training they 
need, in particular by providing for the establishment or maintenance of institutions and services sufficient and 
adequate for this purpose; b. to protect children and young persons against negligence, violence or exploitation; 
c. to provide protection and special aid from the state for children and young persons temporarily or definitively 
deprived of their family's support; 2. to provide to children and young persons a free primary and secondary 
education as well as to encourage regular attendance at schools." 
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However, it can also be argued that this interpretation of the Appendix to the Charter should apply not 
to specific rights but rather to particularly serious violations of any rights, in other words all the Charter 
provisions. 
 
In many respects the latter approach seems more appropriate.  Firstly, this is because it is more 
consistent with the exclusion principle of the Appendix, itself a reflection of states' underlying political 
intent. Illegal immigrants cannot claim entitlement to all the rights embodied in the Charter without a 
formal revision of the Appendix, which governments have hitherto refused to undertake.  Pending such 
a decision, the protection offered to this category of persons must inevitably be of a minimal variety, 
based on the need to protect human dignity. 
 
Another advantage of such an approach is that it allows the Committee to be flexible in exercising 
supervision.  The principle that illegal immigrants are eligible for all the rights in the Charter to the 
extent necessary to maintain their human dignity should enable the Committee to offer different levels 
of protection to take account not only of the significance of the right and the particular circumstances 
of the individuals concerned but also of the margin of appreciation that states should be able to benefit 
from. 
 
D. A way forward: ab initio protection against the status of "illegal immigrant" 
 
As we have seen, the Charter offers illegal immigrants a certain number of rights, based essentially on 
their right to human dignity. But does it not offer something more?  Just as it requires governments to 
protect persons against exclusion and poverty, it might also be deemed to require action to prevent 
the emergence of the status of "illegal immigrant".  The principle is that migrants seeking paid 
employment in another contracting party are prevented from doing so by particularly rigid legislation.  
It might be argued that the situation created by such legislation is incompatible with the Charter 
because it interferes with the right of those concerned to earn their living in an occupation freely 
entered upon. 
 
Support for this thesis can be found in Article 1§2 of the Charter, whereby "the parties undertake ... to 
protect effectively the right of the worker to earn his living in an occupation freely entered upon".  
Under the case-law of the European Committee of Social Rights, this provision makes discrimination 
in employment, forced labour and, in certain specific circumstances, interference with access to the 
labour market and the exercise of gainful employment unlawful.  It is the last named aspect that is of 
interest here.   This particular dimension of the right to earn a living in an occupation freely entered 
upon was identified in a case concerning conscientious objection and civilian service as a substitute 
for military service23.  The Committee found that the difference in the periods of civilian and military 
service was excessive and was in breach of Article 1§2, because it prevented those concerned from 
earning their living on the labour market.  Mutatis mutandis, excessively rigid national legislation and 
practice that prevented nationals of parties to the Charter from securing access to the labour market of 
another party could be viewed as hindering the exercise of the right in question. 
 
Protection of illegal immigrants based on Article 1§2 might be based on the following legal principles. 
 
Article 1§2 applies not only to parties' own nationals but also to those of other contracting parties  
 
This is clear from the wording of the Charter.  Article 1§2 refers to "workers" with no mention of 
nationality. Moreover, according to the equivalent paragraph in Part I of the Charter, the opportunity to 
earn his living in an occupation freely entered upon applies to "everyone".  The Appendix also adds 
weight to such an interpretation.  Subject to certain conditions, Article 1 is specified as one of the 
provisions that applies to non-nationals.  Finally, it should be noted that this application enters no 
reservations concerning entry into a country. 
 
These principles are confirmed by the Committee's case-law.  It has ruled, in connection with Polish 
legislation, that the ban on discrimination embodied in Article 1§2 applies equally to discrimination 
based on nationality, if the victims are nationals of other contracting parties24.   
 
It also follows from this case-law that it is untenable to argue that the existence of a specific article – 
Article 18 – devoted to migrant workers makes Article 1§2 inapplicable. 

                                                
23 ECSR, 25 April 2001, Quaker Council for European Affairs (QCEA) v. Greece, Complaint 8/2000. 
24 Conclusions XVI-1, vol 2, pp. 524-528. 
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Persons not (yet) engaged in gainful employment should still qualify for consideration as "workers" 
within the meaning of Article 1§2 
 
This broad interpretation of the notion of "worker" is necessary first of all to enforce the ban on 
discrimination in Article 1§2, particularly when this applies to conditions of recruitment.  In such cases, 
those to whom the right applies will be persons in search of employment, and therefore not 
necessarily economically active. 
 
The same applies with even more force to restrictions of the right to earn one's living in an occupation 
freely entered upon.  Here again the notion of "worker" does not mean persons already gainfully 
employed but rather potential employees.  The Committee's case-law also shows that this category is 
itself flexible and extends beyond actual job seekers to include anyone likely to enter the job market25. 
 
Finally, legislation on the entry, residence and employment of foreign nationals should only have a 
marginal impact 
 
The condition laid down by the Appendix that foreign nationals must be lawfully resident or working 
regularly in a country is meaningless in the context of restrictions on the right to earn a living, which 
applies to persons who have not yet entered the labour market.  From a logical standpoint, the 
question of legality should only arise at a later stage and should be considered in this case with regard 
to the requirements of the Charter. 
 
A final obstacle is that the Appendix makes lawful residence a condition of eligibility for Article 1 
protection.  This is clearly a major obstacle, which is apparently reinforced by the clause of the 
Appendix that requires the provisions concerned, including Article 1, to be interpreted in the light of 
Articles 18 and 19, since the appendix to Article 18§1 states that "these provisions are not concerned 
with the question of entry into the territories of the Parties". 
 
However, this clause should not prevent the application of Article 1§2 to illegal immigrants.  Given the 
interpretation principles outlined above, the restriction laid down in the appendix should be subject to 
certain limits.  At all events, its application should not undermine the substance of rights embodied in 
the Charter.  This is the line adopted by the Committee in its Article 18§1 case-law.  The conclusions 
of the thirteenth supervision cycle offer a good illustration of this point.  In answer to the Swedish 
government, which had maintained that the liberalisation of regulations required under Article 18 
should only affect foreign workers already in the country, the Committee offered the following 
response, which deserves to be quoted at length: 
 
"Whilst recalling that the provisions of Article 18 do not cover regulations governing the entry of 
foreigners to the territory of the Contracting Party, the Committee felt it could not accept an 
interpretation which would undermine its aim, which is "to ensure the effective exercise of the right to 
exercise a gainful activity in the territory of another Contracting Party," by restricting the benefits of 
liberalisation to only those nationals of other Contracting Parties already in the country.  The 
Committee considered it necessary to stress that regulations preventing nationals of another 
Contracting Party who were not in the country from applying for the grant of a work permit (other than 
a short term permit) owing to the combined effects of the various rules on entry, length of stay, 
residence and the exercise of a gainful activity would be not be in keeping with this provision of the 
Charter even where regulations governing foreign residents have been liberalised sufficiently in other 
respects."26.  In others words, the Appendix to Article 18§1 does not offer governments unfettered 
discretion concerning the regulations governing the entry of foreigners.  Their powers in this regard 
are limited by the need to ensure that rights embodied in the Charter are effectively applied. 
 
What is true for Article 18 must apply with even more force to Article 1§2, since as noted earlier the 
latter makes no exceptions based on lawful residence. 
 
Naturally, this interpretation does not imply that nationals of other contracting parties must be granted 
a real right of entry to and residence in, and thus freedom of movement in, the country in question.  
Nevertheless, states are required to facilitate as far as possible the right of access to gainful 
employment, particularly in accordance with Articles 18 and 19. 

                                                
25 See the aforementioned QCEA v. Greece case. 
26 Conclusions XIII-1, p. 204. 
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Such protection would offer at least the majority of foreigners who were nationals of parties to the 
Charter a means of avoiding an inexorable descent into the status of illegal immigrant.  In a 
geographical area large parts of which already benefit from freedom of movement under the combined 
effects of the Community treaties and the Schengen agreements, such a development would certainly 
not be excessive.  It is even desirable. 
 
Conclusion and proposals 
 
It has been shown that the Charter already offers real protection to illegal immigrants.  Nevertheless, 
the scope of this protection is fairly limited.  It is largely confined to Articles 18 and 19 and, to a certain 
extent, Article 13§4, in accordance with the IFHR v. France decision. 
 
It has also been shown that the Charter's potential is far from being fully exploited. 
 
This is illustrated firstly by the IFHR v. France decision, where the Committee's arguments for the 
conclusion it reached open up new horizons beyond the scope of this particular case. 
 
The Committee must now exploit these options.  The first weapon at its disposal is the collective 
complaints machinery, but its ability to use this is dependent on complaints being submitted and its 
effectiveness on the attitude of the Committee of Ministers. 
 
With regard to the first, it is to be hoped that the current paucity of complaints is only temporary and 
that the Committee will have plenty of opportunities in the future to refine its approach and exploit all 
the options opened up by its reasoning in the IFHR v. France case.  However, it should bear in mind 
that while the right to lodge complaints is clearly a privilege of the organisations concerned, 
particularly international non-governmental organisations and trade unions, its limited use is at least in 
part a consequence of insufficient awareness.  The Council of Europe has a part to play in rectifying 
the situation.  One means of achieving this is to organise wide-scale publicity campaigns aimed 
not only at potential complainants but also at legal specialists and advisers and ordinary 
citizens. 
 
However, giving the Committee the opportunity to issue rulings is not enough – its decisions must 
have the necessary authority to be binding on states.  This authority depends partly on the legal rigour 
of the decisions it hands down but also, and above all, on the Committee of Ministers' attitude to them.  
Two main aspects of current Committee of Ministers practice militate against the effectiveness of 
ECSR decisions. Firstly, the Committee of Ministers does not systematically recommend measures to 
be taken by states found to be in violation of the Charter, even though the 1995 Protocol establishing 
the collective complaints procedure requires them to do so.  Secondly the Committee of Ministers has 
a tendency to question the ECSR's legal assessments, which in principle the 1995 Protocol does not 
permit.  To remedy this situation, the Parliamentary Assembly, which is one of the Charter 
supervisory bodies, could call on the Committee of Ministers to apply its powers fully and 
strictly in accordance with the Protocol. 
 
In addition to the collective complaints procedure, the European Committee of Social Rights develops 
its case-law through the reporting procedure.  For the time being this is probably the most promising 
way forward, because the supervision is systematic, offers a more comprehensive oversight of the 
arrangements established by parties and allows the Committee to assess their compatibility with the 
Charter, and applies to all the parties, including those that have not ratified the 1995 collective 
complaints Protocol.  The specific questions asked by the Committee to guide the preparation of 
reports could help to focus on illegal immigrants as a specific group.  The European Committee 
should be encouraged to make maximum possible use of this procedure. It should also and 
above all be supported in this endeavour, since its findings in the IFHR v. France case are far 
from receiving the unanimous support of the parties.  The Council of Europe's Parliamentary 
Assembly, in its role of guarantor of the Charter, could offer valuable backing in this regard. 
 
The above conclusions apply, mutatis mutandis, to the protection of nationals of contracting parties 
against the status of illegal immigrant, though such an approach still needs to be formally recognised 
by the European Committee of Social Rights. 
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Any attempt to develop Charter standards to increase protection for illegal immigrants would also 
require a more general consensus within the Council of Europe on the need for a minimum of rights 
for this group.  Such a consensus, in the form of Committee of Ministers resolutions and 
recommendations on fundamental issues or more binding instruments, would offer valuable support to 
the ECSR's activities in this area, and is gradually emerging, as shown by several documents adopted 
in recent years27.  These efforts must be continued however.  A Parliamentary Assembly 
recommendation confirming the principle of the need for relevant Council of Europe 
instruments to protect this group and laying down minimum rights for its members would be a 
valuable contribution. In the case of the Social Charter, states' corresponding rights and obligations 
are set out in the preceding sections. 
 
If such conditions were met, it would not be necessary to revise the Charter in order to offer more 
effective protection for the minimum social rights of illegal immigrants. 
 

                                                
27 In particular Recommendation No. R (2000) 3 of the Committee of Ministers on the right to the satisfaction of 
basic material needs of persons in situations of extreme hardship and Recommendation 1577 (2002) of the 
Parliamentary Assembly on the creation of a charter of intent on clandestine migration.  For other texts and 
initiatives see R. Cholewinski, op cit., pp. 3-5. 


